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STATEMENT OF THE CASE
Nature of the Case
David Karl Lonn appeals from the district court's order summarily
dismissing his petition for post-conviction relief.

Statement of Facts and Course of the Underlying Criminal Proceedings
A grand jury indicted Lonn for two counts of trafficking in heroin on
October 12, 2006.

(R., p.42.)

Lonn pied guilty to one count of trafficking in

heroin and the second count was dismissed. (Id.) On October 1, 2008, the court
sentenced Lonn to a unified twelve-year sentence with the first five years fixed.
(R., pp.1,18.)

Between October 24, 2008, and November 6, 2008, Lonn sent four
inmate request forms (kites) to the sentencing court referencing his desire to
review the grand jury proceedings against him and ultimately stating he would
"like to pursue an appeal."

(7 /22/13 Augmentation, un-numbered pp.1-4.) A

judgment of conviction entered on November 14, 2008. (R., p.18.) Lonn did not
file a notice of appeal.

Statement of Facts and Course of Post-Conviction Proceedings
Lonn filed a pro se petition for post-conviction relief on August 8, 2011.
(R., pp.1-7.) The state filed an answer generally denying Lonn's claims.

(R.,

pp.8-10.) Counsel for Lonn filed an amended petition for post-conviction relief
on June 29, 2012, conceding an appeal was never filed in the underlying criminal
case. (R., pp.11-14.) The state filed an amended answer to Lonn's amended
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petition for post-conviction relief, requesting the matter be dismissed for, among
other reasons, a "lack of jurisdiction" because the petition was not timely filed. 1
(R., pp.36-38.)

The Register of Actions Report indicates the state filed an

amended motion for summary judgment contemporaneously with its amended
answer to Lonn's petition for post-conviction relief. (See ROA, R., un-numbered
p.2.)
After conducting a hearing on the state's motion for summary dismissal,
the district court entered an order granting summary dismissal "upon the grounds
that the Petition for Post-conviction Relief was untimely Filed." (R., p.43.) Lonn
timely appealed from the judgment of dismissal. (R., pp.45-48, 49, 52.)

1The

state recognizes the failure to file a petition within the statute of limitations
is not a jurisdictional defect by is instead an affirmative defense. See Anderson
v. State, 133 Idaho 788, 791, 992 P.2d 783, 786 (1999).
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ISSUE
Lonn states the issue on appeal as:
Did the district court err when it dismissed Mr. Lonn's postconviction petition for being untimely filed, because he has a
pending appeal and therefore his post-conviction petition is timely?
(Appellant's brief, p.4.)
The state rephrases the issue on appeal as:
Has Lonn failed to show error in the summary dismissal of his untimely
post-conviction petition?
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ARGUMENT
Lonn Has Failed To Establish Error In The Summary Dismissal Of His PostConviction Petition
A.

Introduction
Lonn challenges the dismissal of his post-conviction petition, arguing that

because he has a pending appeal, the district court "erred when it dismissed his
petition for being untimely filed." (Appellant's brief, p.5.)

Specifically, Lonn

argues that although he "did not file a formal notice of appeal as an attorney
would, his action in sending kites to the district court was the functional
equivalent of filing a notice of appeal." (Id.) His "appeal," Lonn claims, is "still
pending" and, therefore, his petition was timely. (Id.) Lonn's argument is without
merit.

B.

Standard Of Review
The application of a statute of limitation to an action under a given set of

facts is a question of law subject to free review on appeal. Evensiosky v. State,
136 Idaho 189, 190, 30 P.3d 967, 968 (2001 ); State v. O'Neill, 118 Idaho 244,
245, 796 P.2d 121, 122 (1990); Cochran v. State, 133 Idaho 205,206,984 P.2d
128, 129 (Ct. App. 1999).
"On review of a dismissal of a post-conviction relief application without an
evidentiary hearing, this Court will determine whether a genuine issue of material
fact exists based on the pleadings, depositions and admissions together with any
affidavits on file." Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803
(2007) (citing Gilpin-Grubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)).
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C.

Lonn Has Failed To Establish The District Court Erred In Summarily
Dismissing His Petition For Post-Conviction Relief Because It Was
Untimely
A proceeding under the UPCPA "may be filed at any time within one (1)

year from the expiration of the time for the appeal or from the determination of
an appeal .... " I.C. § 19-4902(a). Absent a showing by the petitioner that the
one-year statute of limitation should be tolled, the failure to file a timely petition
for post-conviction relief is a basis for dismissal of the petition. Evensiosky, 136
Idaho 189, 30 P.3d 967; Saya v. State, 139 Idaho 957, 959, 88 P.3d 776, 778
(Ct. App. 2003).
Lonn claims his petition for post-conviction relief - filed almost three years
after the entry of judgment in his criminal case -- was timely because "his action
in sending kites to the district court was the functional equivalent of filing a notice
of appeal." (Appellant's brief, p.6.) A review of the record and applicable law
belies Lonn's claim that "he has a pending appeal." (Id.)
Lonn cites Baker v. State, 142 Idaho 411, 128 P.3d 948 (Ct. App. 2005),
for the proposition that "a party may timely file a notice of appeal for purposes of
the Idaho Appellate Rules without filing a formal notice of appeal." (Appellant's
brief, p.6.)

The Court of Appeals in Baker was presented with the issue of

whether documents filed with the court by Baker could be construed as the
"functional equivalent of a notice of appeal." 142 Idaho at 418, 128 P.3d at 955.

I.AR. 17 provides that a notice of appeal contain certain information to confer
jurisdiction:
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Under I.AR. 17, a notice of appeal must contain the title of the
action or proceeding, the title of the court, the case number, the
parties, a statement of the issues, a designation of what
documents the appellant requests to be included in the record on
appeal, and an expression of whether a transcript is requested.
However, according to Rule 17, the notice need only "contain
substantially" the listed information.

In concluding that:
where a litigant files documents with the court within the time limit
required by the rules and those documents give notice to the other
parties and the courts of a litigant's intent to appeal as required by
the rules, those documents can be effective as a notice of appeal[,]

kl_, the Court of Appeals made certain findings about what Baker had actually
filed:
Baker's affidavit in support of his motion to proceed in forma
pauperis indicated that the nature of the action was an "appeal of
my second post-conviction relief that was dismissed by the courts
of Twin Falls County on the date of September 4, 2003." Both
motions and affidavits indicated the parties, the case number, and
the court. Thus, although Baker did not timely file a document
which was denominated as a notice of appeal, the documents he
did file substantially contained the information required under Rule
17. The district court granted Baker's motion for appointment of
counsel on appeal. Baker's appeal was filed and forwarded to the
Supreme Court and consolidated with his appeal from the district
court's dismissal of his initial application for post-conviction relief.
Baker, 142 Idaho at 419, 128 P.3d at 956.

The fact that the district court, in

reviewing Baker's documents, interpreted them to contain sufficient information
to confer jurisdiction for an appeal evidenced that such documents "contained
sufficient information to comply with the requirement that a timely notice of
appeal be filed."

kl
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In the instant case, although Lonn conceded in his amended petition
post-conviction relief

an "appeal was not

(R., p.12),

now asserts

that his case is analogous to Baker, claiming "his action of sending kites to the
district court was the functional equivalent of

a notice of appeal."

(Appellant's brief, p.9 (footnote omitted).) A review of the record, however, does
not support this contention.
While incarcerated in the Kootenai County Jail, Lonn sent four separate
kites to the district court.

(See 7/22/13 Augmentation, un-numbered pp.1-4.)

Only one of these kites contains a file stamp from the court. The November 6,
2008 inmate request form was filed with the court on November 7, 2008.
(7/22/13 Augmentation, un-numbered p.4.) It included the case number of the
underlying criminal case and the name of the sentencing judge. (Id.)

In this

request, Lonn stated he "would like to pursue an appeal on the grounds that [he]
was denied all the evidence to make a proper decision." (Id.) Lonn listed the
evidence he wished to have access to in evaluating an appeal and indicated his
concern that the 42 days in which he could appeal might pass. (Id.)
The November 6, 2008 form itself indicates the kite was to be
photocopied and sent to defense counsel. (Id.) Contrary to Lonn's contention
on appeal that "the kites gave notice to the other parties of Mr. Lonn's intent to
appeal" (Appellant's brief, p.10), there is nothing on the form itself or in the
record to indicate the state was ever forwarded a copy of Lonn's request for
information from the court to assist in his desire to file an appeal. Additionally,
unlike in Baker, there is nothing in the record to suggest the district court
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interpreted the sending of kites by Lonn to be the equivalent of the filing of a
notice of appeal. Quite the opposite, the Register of Actions in this case shows
the receipt by the court of the kites, but no further action taken. (R., p.18.)
Because Lonn has failed to establish the inmate request forms (kites) he
to the district court following his sentencing contained sufficient information
comply with the requirement that a timely notice of appeal be filed, he has
failed to show that there is an outstanding appeal in his case and has therefore
not shown the district court erred by summarily dismissing his petition for postconviction relief as untimely.
CONCLUSION
The state respectfully requests that this Court affirm the district court's
order summarily dismissing Lonn's petition for post-conviction relief.
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